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Dear Sir or Madam: 



REPLY BRIEF 



This Reply Brief under 37 C.F.R. §41. 41(a)(1) is in response to the Examiner's 



Answer dated September 12, 2008 in the above captioned appeal. 



This Reply Brief is submitted to focus on the issues raised in Examiner's Answer, 
and particularly Examiner's improper disregard of Appellant's evidence of commercial success. 
In particular, while Appellant strenuously disagrees that even a prima facie case of obviousness 
has been made out, 1 the evidence of commercial success fully rebuts even a prima facie case. 

Examiner makes a broadside challenge to the evidence asserting that the evidence 
is allegedly not commensurate in scope with the claims. Examiner is simply wrong. For 
example, the Declaration of Greg Eubanks ("Eubanks Declaration") makes reference to towels 
(i.e., the Centium Products) made from fabric covered by the claims. Examiner argues that 
towels are not commensurate in scope with the claims. Yet, claims 26-29 specifically recite the 
towels, and the Eubanks Declaration relates specifically to the very thing set forth in those 
claims. Examiner's arguments to the contrary are simply unsupportable and, frankly, ignore the 
claims. Thus, the rejections of at least claims 26-29 must be reversed. 

And while the remaining claims do not specifically recite the towels, they do 
expressly recite the fabric from which such towels are made. But that alone is not determinative, 
for the very Centium Products which are the subject of the Declarations, are made from the 
claimed fabric and are the very products marketed by the assignee hereof. In that regard, it is 
undisputable that towels are made by the finishing steps of cutting and hemming, without any 
change to the constructional features of the fabric utilized. Hence, in this case, the Centium 
Products, i.e., the towels, are the claimed fabric. 

Examiner ignores all that with the incantation of the Tiffin case. But that case 
merely reiterates the truism that the evidence must be commensurate in scope with the claims. 
The evidence is commensurate in the circumstances present here where it addresses the 

1 The lack of a prima facie case of obviousness has been fully briefed in the Appeal Brief and so will not be 
repeated here. 
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commercial versions of the claimed invention, all of which embody in whole the claimed 
invention. Thus, as the Board has recognized, it is not required that the evidence match up with 
"each and every species within the scope of the appealed claims." Ex Parte Winters, 11 USPQ2d 
1387, 1388 (BPAI 1989). Here, all of the towels embody the entirety of what is claimed and the 
evidence is directed to the very towels made from the claimed fabric. 

The commercial success of the towels has been properly attributed to the patented 
features of the fabric, 2 such that the success of the towels is, in actuality, commercial success of 
the fabric. Thus, even assuming Examiner has made out a prima facie case (which Appellant 
disputes), Examiner was wrong to dismiss the evidence which rebuts the same. When properly 
considered, it is submitted that the rejections of claims 1-29 cannot stand and should thus be 
reversed. 

As if the foregoing were not enough, the positions espoused by Examiner make 
clear that he is bound and determined not to accept any evidence, no matter how compelling. 
Indeed, Examiner goes so far as to make up theories and then call them evidence, even when 
they fly in the face of the express statements made in the Declarations. For example, Examiner 
takes issue with the Declaration of Gerald Rodriquez ("Rodriguez Declaration") with the sheer 
speculation that the "increase in sales could have at least, in part, been due to the decreased price 
as stated in [the] declaration rather than being due to claimed limitations of the instant 
invention." Examiner's Answer at 6. Mr. Rodriguez clearly explained the value of the towels 
based on the claimed features. In particular, he stated that his company, La Quinta, was able to 
purchase a: 



2 Appellant has already demonstrated in the Appeal Brief at pages 13-21 that the commercial success of the 
Centium Products is due to the claimed features of the fabric. That discussion will not be repeated here. 



3 



lower weight and less expensive towel (as compared to the 
comparable non-Centium Products) without sacrificing comfort or 
quality. As such, due to the construction of the Centium Products, 
which we understand is attributed to the fill yarns consisting 
essentially of non-moisture transporting synthetic filament and 
being devoid of moisture transporting fiber and the three -pick terry 
weave, La Quinta has managed to reduce overall expenses, yet, 
maintain guest satisfaction at its hotel properties by using the 
Centium Products. 

Rodriguez Declaration, ^7. Examiner has no basis to ignore those words as he does here. Cf., Ex 
Parte Winters, 11 USPQ2d at 1388 ("We note the examiner's speculation that the declaration 
evidence may reflect only an anomalous 'interaction' between the 2-methylpropyl group and the 
2-methylphenyl group which causes an unexpected and surprising increase in potency for the 
claimed species. This speculation, however, is not supported by any facts or record or by sound 
scientific principles."). Examiner offers nothing, short of rank speculation, to support his 
position. Indeed, Examiner points to no single shred of supporting evidence in this record, much 
less any evidence that would justify contradicting Mr. Rodriguez's statements in his Declaration. 

Examiner plays that same game in trying to dismiss the Declaration of David 
Brady ("Brady Declaration"). Rather than accept the factual allegations made by Mr. Brady, as 
Examiner must do, he instead speculates about how and whether other factors might come into 
play. In particular, Examiner states that "there is no discussion with respect to the increase in 
cost per unit Brady linen was willing to pay. A negligible increase would not speak to the 
commercial success of the claimed limitations of the claimed invention." Examiners Answer 
at 6. That is sheer nonsense. There is no basis in law to require that a Declaration address every 
possible scenario an Examiner might imagine. Rather, on the facts of this case, the Brady 
Declaration fully explains that Brady linen was willing to spend more to get towels that had the 
features of the claimed invention, for those features represented specific value. Thus, Mr. Brady 
expressly stated that the Centium Products were better than the non-Centium products and that 
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he was willing to pay more for those products. Brady Declaration, K7 ("Brady Linen recognized 
that the Centrum Products provided a better construction as compared to the non-Centium 
Products. For example, the Centium Products provide a greater durability. As such, due to the 
construction of the Centium Products, . . .Brady Linen was willing to spend and, in fact, spends 
more per unit on the Centium Products than the previous non-Centium Products."). 

Moreover, Examiner's speculation is contrary to logic and facts. As pointed out in 
the Appeal Brief, these products are purchased in bulk, and not one at a time. Thus, even an 
increase in price per unit that Examiner might classify as "negligible" can result in significantly 
higher costs on the initial bulk purchase. 3 

In addition, the initial price paid for a product is not the only consideration of bulk 
purchasers such as Brady Linen. For example, Mr. Brady states that "Centium Products provide 
greater durability." Brady Declaration, f7. A towel with increased durability also has increased 
cost effectiveness, which can actually end up saving the purchaser significant sums of money 
over the service life of the towel. As more fully discussed in the Appeal Brief, cost effectiveness 
is determined by the combination of the initial cost of the towel and its durability, i.e., how many 
times the towel can be commercially laundered and still survive for further use. A more durable 
towel has a longer service life and does not require replacement as frequently as a less durable 
towel. Therefore, a more durable and initially more expensive towel can actually end up saving 
the purchaser money over the service life of the towel. Consideration of cost effectiveness is 
increasingly important when considering the economies of scale at which bulk purchasers like 

3 Indeed, at what point does Examiner consider cost increases to be more than negligible? For example, Brady 
Linen purchased 89,000 units of Centium Products between April 2006 and December 2006. Brady Declaration, f5. 
Is ten cents negligible? If so, that "negligible" increase in the price per unit would have cost Brady Linen nearly 
$9,000 more. The industry, like everyone, is concerned with every penny spent. It is irrational for Examiner to 
dismiss the statements of those directly responsible when they attest to the value of the invention on the speculative 
notion that increased costs can be dismissed as "negligible". 
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Brady Linen operate. The greater durability of the Centrum Products is a direct result of the 
claimed features of the fabric. Thus, like the Rodriguez Declaration, the only appropriate 
conclusion is that the purchase of Centium Products by Brady Linen was due to the claimed 
elements of the fabric. 

For all of the above reasons, Appellant submits that the evidence in this case 
clearly establishes the commercial success of the claimed woven terry fabric and the nexus 
between those sales and the claimed features of the invention. Indeed, Appellant has shown that 
there is commercial success of its product (in terms of increased sales despite below-industry 
advertising expenses 4 ), and that such product is the invention disclosed and claimed. Stratoflex, 
Inc. v. Aeroquip Corp., 713 F.2d 1530, 1541-1543, 218 USPQ 871 (Fed. Cir. 1983). To that end, 
even assuming that Examiner has made a prima facie showing of obviousness, a point Appellant 
strongly disputes, Appellant has clearly and conclusively proven all that is required to make out a 
prima facie case of commercial success thereby rebutting Examiner's case. 
Conclusion 

For the reasons discussed above, as well as those set out in the Appeal Brief, it is 

respectfully submitted that the rejections of claims 1-29 are in error and should be reversed. 

Respectfully submitted, 

WOOD, HERRON & EVANS, L.L.P. 

By /Randall S. Jackson. Jr./ 

Randall S. Jackson, Jr. 
Reg. 48,248 

2700 Carew Tower 
441 Vine Street 
Cincinnati, OH 45202 
(513) 241-2324 (voice) 
(513) 241-6234 (facsimile) 

4 Mr. Eubanks states that the total money spent on advertising Centium towels "would be about 6% of current sales, 
which is understood to be below the average in this industry for a specific product." Eubanks Declaration, 1[8. 
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